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v. Brickenstein, 5 W. k S. 145; 
Wakeman v. Barrows, 41 Mich. 363 ; 
and consult Williams v. Winsor, 12 R. 
I. 9 ; Lockwood v. Slevin, 26 Ind. 124 ; 
Dorset/ v. Smithson, 6 Harr. & Johns. 
61. These different decisions proceed 
upon different theories as to the position 
of the assignee and the relation he sus- 
tains to the several parties interested in 
the assignment. The one class consider 
him as the representative of the creditors, 
and possessing, in such capacity, the 
most of their rights and powers ; the 
other, treat him as the representative of 
the assignor, and subject, in his rights 
and powers, to all things to which the 
assignor himself was subject. Thus, in 
the principal case, as has been observed, 
the judge delivering the opinion of the 
court, said : "By the assignment the 
rights of creditors passed to the assignee 
as matter of law. The possession of the 
assignee was the possession of creditors. 
The right of creditors to seize the pro- 
perty in the hands of the assignee did 
not exist, but the assignee was bound, in 
law, to administer the trust for their 
benefit. Every right which the creditors 
might have asserted against the property 
before the assignment, the assignee is 
bound to secure for their benefit after 
the assignment," while in Mellon's Ap- 
peal, supra, it was said that " the 
assignee is the representative of the as- 
signor, and is affected by all the equities 
which existed against the property in the 
hands of his assignor, enjoying his 
rights, and no others, except that the 
property is protected from execution in 



his hands. He is in no sense the repre- 
sentative of the creditors, and, therefore, 
cannot take to himself any of their 
rights. ' ' 

Conveyance Fraudulent and 
Void as to Creditors. — The authori- 
ties are in like dispute as to the power 
of the assignee to take advantage of the 
common statutory provision that convey- 
ances (including mortgages) in fraud of 
creditors shall be void ; some holding 
that he has this power : Pillsbury v. 
Kingon, 33 N. J. Eq. 287 ; 8. c. 36 
Am. Rep. 556 ; Hallowell v. Bayliss, 10 
Ohio St. 537 ; Waters v. Dashiell, 1 Md. 
455. See also Freelar.d v. Freeland, 102 
Mass. 475 , Shipman v. jEtna Ins. Co., 
29 Conn. 245 ; Shirle v. Long, 6 Rand. 
735 ; while others hold that he has not : 
House v. Cremer, 13 Neb. 298 ; Hein- 
richs v. Woods, 7 Mo. App. 236 ; Sere 
v. Pitot, 6 Cranch 332 ; Estabrook v. 
Messersmith, 18 Wis. 572 ; Browning v. 
Hart, 6 Barb. 91 ; Leach v. Kilsey, 7 
Id. 466 ; Maiders v. Culiers, 1 Diev. 
164 ; Carr v. Gale, 3 Woodb. & M. 68 ; 
Flower v. Cornish, 25 Minn. 473 ; Hakn 
v. Salmon, 20 Fed. Rep. 801. 

When Lienholder Entitled to 
Dividend. — A creditor who has a claim 
secured by a lien is entitled to a dividend 
from the assignee only on such residue 
of his claim as may remain unpaid after 
he has exhausted the property subject to 
his lien: Re. Knowles, 13 R. I. 90; 
Wurtz v. Hart, 13 Iowa 515. 

L. K. MlHILLS. 

Akron, Ohio. 



Supreme Court of Nebraska. 
STATE ex rel. WEBSTER v. NEBRASKA TELEPHONE CO. 

Where a corporation or person assumes and undertakes to supply a public demand, 
made necessary by the commerce of the country, such as a public telephone, such 
demand must be supplied to all alike, without discrimination. 

Telephone companies being common carriers of news, all persons are entitled to 
equal facilities in the enjoyment of the benefits to be derived from the use of the tele- 
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phone ; and where no good reason is assigned for a refusal by a telephone company 
to furnish a telephone instrument to a person who desires to become a subscriber 
and tenders a full compliance with all the rules established for other subscribers, a 
writ of mandamus will issue to compel such company to furnish such person with the 
necessary instruments. 

Respondent is the owner of and is conducting a system of public telephone exchanges 
in Nebraska and Iowa, including in its circuit about fifteen hundred telephone instru- 
ments, supplied by it to that number of subscribers, upon the terms fixed by itself. 
Relator applied to be admitted as a subscriber and was refused. He tendered a full 
compliance with all the rules of the company. His place of business was accessible, 
no reason being shown why his request should not be granted. On an application 
for a mandamus : Held, that the telephone is a public servant in the commerce of the 
country, and that respondent, having undertaken to supply the demand must supply to 
all alike, without discrimination ; and that, having undertaken to supply the demand, 
in the city of L., wherein relator resided, and being fully able to furnish him with a 
telephone instrument, the same as its other subscribers, it was his duty to do so. 

Application for mandamus. The facts of the case are suffi- 
ciently stated in the opinion. 

J. R. Webster, for relator. 

R. S. Sail, for respondent. 

The opinion of the court was delivered by 

Reese, J. — This is an original application for a mandamus to 
compel the respondent to place and maintain in the office of the 
relator a telephone and transmitter, such as are usually furnished 
to the subscribers of the respondent. The respondent has refused 
to furnish the instruments, and presents several excuses and rea- 
sons for its refusal, some of which we will briefly notice. It appears 
that during the year 1883 the respondent placed an instrument in 
the office of the relator, but for some reason failed to furnish the 
relator with a directory or list of its subscribers in Lincoln, and 
various other cities and villages within its circuit, and which 
directory the relator claimed was essential to the profitable use of 
the telephone, and which it was the custom of respondent to furnish 
to its subscribers. Finally, the directory was furnished, but upon 
pay-day the relator refused to pay for the use of the telephone 
during the time the respondent was in default with the directory. 
Neither party being willing to yield, the instruments were removed. 
Soon afterwards the relator applied to the agent of the respondent 
and requested to become a subscriber, and to have an instrument 
placed in his place of business, which the respondent refused to do. 
It is insisted that the conduct of the relator now relieves respondent 



264 STATE t>. NEBRASKA TELEPHONE CO. 

from any obligation to furnish the telephone, even if such obligation 
would otherwise exist. We cannot see that the relation of the 
parties to each other can have any influence upon their rights and 
obligations in this action. If relator is indebted to respondent 
for the use of its telephone, the law gives it an adequate remedy 
by an action for the amount due. If the telephone has become 
such a public servant as to be subject to the process of the courts 
in compelling it to discharge public duties, the mere fact of a mis- 
understanding with those who desire to receive its public benefits 
will not alone relieve it from the discharge of those duties. While 
either or perhaps both of the parties may have been in the wrong, 
so far as the past is concerned, we fail to perceive how it can affect 
the rights of the parties to this action. 

The pleadings and proofs show that the relator is an attorney at 
law in Lincoln, Nebraska; that he is somewhat extensively engaged 
in the business of his profession, which extends to Lincoln and 
Omaha, and surrounding cities and county seats, including quite a 
number of the principal towns in southeastern Nebraska ; that this 
territory is occupied by respondent exclusively, together with a 
large portion of southwestern Iowa, including in all about fifteen 
hundred different instruments. By the testimony of one of the 
principal witnesses for respondent, we learn that the company is 
incorporated for the purpose of furnishing individual subscribers 
telephone connection with each other under the patents owned by 
the American Telephone Company ; instruments to be furnished 
by said company and sublet by the Nebraska Telephone Company 
to the subscribers to it. This is clearly the purpose of the organi- 
zation. While it is true, as claimed by respondent, that it has been 
organized under the general corporation laws of the state, and in 
some matters has no higher or greater rights than an ordinary cor- 
poration, yet it is also true that it has assumed to act in a capacity 
which is to a great extent public, and has, in the large territory 
covered by it, undertaken to satisfy a public want or necessity. 
This public demand can only be supplied by complying with the 
necessity which has sprung into existence by the introduction of 
the instrument known as the telephone, and which new demand 
or necessity in commerce the respondent proposes satisfying. 

It is also true that the respondent is not possessed of any special 
privileges under the statutes of the state, and that it is not under 
quite so heavy obligations, legally, to the public as it would be, 
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had it been favored in that way. But we fail to see just how that 
fact relieves it. While there is no law giving it a monopoly of the 
business in the territory covered by its wires, yet it must be appa- 
rent to all that the mere fact of this territory being covered by the 
" plant" of respondent, from the very nature and character of its 
business, gives it a monopoly of the business which it transacts. 
No two companies will try to cover the same territory. The 
demands of the commerce of the present day make the telephone 
a necessity. All people, upon complying with the reasonable rules 
and demands of the owners of the commodity — patented as it is — 
should have the benefits of the new commerce. The wires of 
respondent pass the office of the relator. Its posts are planted in 
the street in front of his door. In the very nature of things, 
no other wires or posts will be placed there while those of respond- 
ent remain. The relator never can be supplied with this new 
element of commerce, so necessary in the prosecution of all kinds 
of business, unless supplied by the respondent. He has tendered 
to it all the money required by it from its other subscribers in 
Lincoln for putting in an instrument. He has proven, and it is 
conceded by respondent, that he is able, financially, to meet all the 
payments which may become due in the future. It is shown that 
his office can be supplied with less expense and trouble to respond- 
ent than many others which are furnished by it. No reason can 
be assigned why respondent should not furnish the required instru- 
ments, except that it does not want to. There could, and doubtless 
does, exist, in many cases, sufficient reason for failing to comply 
with such a demand ; but they are not shown to exist in this case. 
It is known to be essential to the business interests of relator that 
his office be furnished with a telephone. The value of such property 
is, of course, conceded by respondent; but, by its attitude, it says 
it will destroy those interests, and give to some one in the same 
business, who may have been more friendly, this advantage over 
him. 

It is said by respondent that it has public telephone stations in 
Lincoln, some of which are near relator's office, and that he is 
entitled to and may use such telephone to its full extent by coming 
there; that, like the telegraph, it is bound to send the messages 
of relator, but it can as well do it from these public stations; that 
it is willing to do so, and that is all that can be required of it. 
Were it true that respondent had not undertaken to supply a public 
Vol. XXXIII 34 
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demand beyond that undertaken by the telegraph, then its obliga- 
tions would extend no further. But a9 the telegraph has undertaken 
to the public to send dispatches from its offices, so the telephone has 
undertaken with the public to send messages from its instruments, 
one of which it proposes to supply to each person or interest requir- 
ing it, if conditions are reasonably favorable. This is the basis 
upon which it proposes to operate, — the demand which it proposes 
to supply. It has so assumed and undertaken to the public. That 
the telephone, by the necessities of commerce and public use, has 
become a public servant, a factor in the commerce of the nation, 
and of a great portion of the civilized world, cannot be questioned. 
It is to all intents and purposes a part of the telegraphic system of 
the country, and in so far as it has been introduced for public use, 
and has been undertaken by the respondent, so far should the 
respondent be held to the same obligation as the telegraph and 
other public servants. It has assumed the responsibilities of a 
common carrier of news. It has and must be held to have taken 
its place by the side of the telegraph as such common carrier. 

The views herein expressed are not new. Similar questions have 
arisen in, and have been frequently discussed and decided by, the 
courts, and no statute has been deemed necessary to aid the courts 
in holding that when a person or company undertakes to supply a 
demand which is "affected with a public interest," it must supply 
all alike, who are alike situated, and not discriminate in favor of 
nor against any. This reasoning is not met by saying that the 
rules laid down by the courts as applicable to railroads, express 
companies, telegraphs, and other older servants of the public, do 
not apply to telephones, for the reason that they are of recent 
invention, and were not thought of at the time the decisions were 
made, and hence are not affected by them, and can only be reached 
by legislation. The principles established and declared by the 
courts, and which were and are demanded by the highest material 
interests of the country, are not confined to the instrumentalities 
of commerce, nor to the particular kind of service known or in use 
at the time when these principles were enunciated, " but they keep 
pace with the progress of the country, and adapt themselves to the 
new developments of time and circumstances. They extend from 
the horse with its rider to the stage coach, from the sailing vessel 
to the steamboat, from the coach and the steamboat to the railroad, 
and from the railroad to the telegraph," and from the telegraph to 
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the telephone, " as these new agencies are successfully brought into 
use to meet the demands of increasing population and wealth. 
They were intended for the government of the business to which 
they related, at all times and under all circumstances :" Pensacola 
Tel. Co. v. W. U. Tel. Co., 9Q U. S. 9. 

In State v. Bell Telephone Co., 36 Ohio St. 296, a writ of man- 
damus was granted by the Supreme Court of Ohio to compel the 
telephone company to place one of its telephone instruments in 
the place of business of the relator, and to give it equal facilities 
with other telegraph companies. This decision was based upon the 
statute of that state which provided that telegraph companies should 
receive dispatches from and for other telegraph companies' lines, 
and from and for individuals, and transmit them with impartiality 
and good faith, under a penalty of one hundred dollars, and that 
the provisions of the act should apply also to telephone companies. 
So far as the obligations of the telegraph companies are defined by 
the act (except the payment of the penalty) they are simply decla- 
rative of the common law. These obligations are imposed by the 
demands of commerce and trade, and it would be idle to say they 
existed only by force of the statute ; and the same is true of the 
clause in the act making its provisions applicable to telephones. 
See authorities cited in the brief of relator in that case. But the 
court declines discussing that question, as the question between 
the parties could be determined by reference to the statute. In 
Allnut v. Inglis, 12 East 527, the Court of King's Bench, in Eng- 
land, in 1810, held that "where private property is, by the consent 
of the owner, invested with a public interest or privilege for the 
benefit of the public, the owner can no longer deal with it as private 
property only, but must hold it subject to the rights of the public, 
in the exercise of that public interest conferred for their benefit." 
In Vincent v. Chicago $• A. R. Co., 49 111. 33, the Supreme 
Court of Illinois held that it was the duty of a railroad company 
to make a personal delivery of consigned property to the consignee, 
in cases where such delivery was practicable, and that the duty 
existed independent of the statute, and it was within the power of 
the court to enforce the observance of such duty. See, also, People 
v. Manhattan Gas-light Co., 45 Barb. 136 ; Chicago $ J$. W. Ry. 
Co. v. People, 56 111. 365 ; Munn v. Illinois, 94 U. S. 113. 

It is insisted by the respondent that mandamus is not the proper 
remedy in this case; that if the obligations contended for by the 
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relator do exist, they are not enforceable by mandamus. To this 
we cannot agree. To our mind it is the duty of respondent to 
furnish the transmitter and telephone to the relator as it does to its 
other subscribers, without discrimination ; that this duty arises from 
the trust or station assumed by respondent, and that relator has no 
adequate remedy at law. The duty is of the same nature as the 
duties of common carriers. Respondent is a common carrier of 
news, the same as a telegraph company. The duty of common 
carriers is one of law, growing out of their office, and not of con- 
tract : Redf. Carr., p. 30, § 40 ; Western Transp. Co. v. Newhall, 
24 111. 466. The remedy by mandamus is the appropriate one. 
The duty is of a public character, and there is no other adequate 
mode of relief: Vincent v. Chicago Sf A. R. Co., supra; State v. 
Hartford £ N. H. R. Co., 29 Conn. 538 ; People v. Albany # 
V. R. Co., 24 N. Y. 261 ; 2 Shelf. Railw. 864 ; Moses, Mand. 
155, 168, 171, 176; 2 Redf. Railw. 257, 275, 294; Chicago $ 
N.W. Ry. Co. v. People, 56 111. 365; State v. Bell Telephone 
Co., supra. 

A peremptory writ of mandamus must be allowed. 
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Action. 

Conspiracy to Prevent the Collection of a Special Tax. — The plaintiff 
obtained a judgment against a county and obtained a mandamus thereon 
commanding the levy and collection of a special tax. In obedience to 
this and other like writs the County Court levied a special " judgment 
tax." Defendants and their confederates conspired to prevent the col- 
lection of this tax, and, by assembling in great numbers and by threats 
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